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      CERTIFICATE OF TRANSLATION ACCURACY 

I, Alex Jo, declare: 

1. I am a professional reviewer and coordinator specializing in translating Chinese,
Japanese and Korean to English. 

2. I have over 25 years of experience reviewing and coordinating translations of thousands
of technical, legal, and business documents from Chinese to English submitted to, among others, 
various U.S. federal courts and the U.S. International Trade Commission.  

3. I certify that the following Chinese to English translation of the corresponding source
document titled “Declaration of Professor Kong Xiangjun” is a true, correct, and complete 
translation to the best of my knowledge and ability.

I hereby certify under penalty of perjury that the foregoing is true and correct. Executed 
this 1st day of January 2021 in the Contra Costa County of the State of California. 

By:  
    Alex N. Jo 

Member, ATA 
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                             Declaration of Professor Kong Xiangjun 

I, KONG Xiangjun, declare as follows:  

1. I am currently the Dean of the KoGuan School of Law and formerly the Chief Judge 

of the Intellectual Property Tribunal of the Supreme People’s Court. I voluntarily submit this 

affidavit in support of Samsung’s opposition to the Temporary Restraining Order filed in the Eastern 

District of Texas. I have a clear understanding of the facts set forth in this affidavit and I am willing 

to testify under oath if required. 

Educational Background and Work Experience  

2. I received a Juris Doctor degree from China University of Political Science and Law 

in 1994 and have been engaged in administrative, judicial, and academic work in intellectual 

property and competition law areas for more than 25 years since then.  

3. From 1996-2001, I worked for the Office of Fair Trading of the State Administration 

for Industry and Commerce (SAIC) of China. For the next 15 years, I have been working in the 

Supreme People’s Court of China, where I have been involved in the adjudication of intellectual 

property and competition cases in China and have served as a member of the Judicial Committee of 

the Supreme People’s Court, the Chief Judge of the Intellectual Property Tribunal, and the Vice 

Chief Judge of the First Circuit of the Supreme People’s Court (SPC). Since September 2016, I am 

chair professor of KoGuan School of Law at Shanghai Jiao Tong University, where I have served 

as Executive Vice Dean and Dean of the Law School, as well as doctoral supervisor and Director of 

the Intellectual Property and Competition Law Academy of Shanghai Jiao Tong University in China. 

4. I have published a large number of monographs and articles in intellectual property 

law and competition law areas, including over 30 monographs such as New Principles of Anti-Unfair 

Competition Law, Judicial Philosophy, Methods of Legal Interpretation and Application, 

Innovation and Upgrading of Intellectual Property Protection in China, Basic Issues of Intellectual 

Property Law Application: Judicial Philosophy, Judicial Policy and Judgment Methods, 

Understanding and Application of China’s Current Anti-Monopoly Law, as well as more than 20 

theses. 
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5. As a result, I have in-depth expertise in the Chinese legal system, academic theory 

and judicial practice of intellectual property and competition law, and I also have extensive practical 

experience in civil litigation and administrative procedures in intellectual property and competition 

cases. 

Judicial System and Civil Litigation Procedures 

6. The court system in China consists of the Grassroots People’s Court, the Intermediate 

People’s Court, the High People’s Court, and the Supreme People’s Court, in ascending order of 

hierarchy. China has a relatively centralized jurisdiction over technology-related intellectual 

property cases and monopoly cases. The court of first instance for patent dispute cases is the 

Intermediate People’s Courts at the location of People’s Courts at all provinces, autonomous regions 

and municipalities and Intermediate People’s Courts designated by the Supreme People’s Court1, as 

well as Beijing, Shanghai and Guangzhou IP Courts2. The Supreme People’s Court has established 

the Intellectual Property Tribunal to hear intellectual property appeals that require a high degree of 

technical expertise, such as patents.3 

7. Chinese courts attach great importance to the protection of legitimate rights, such as 

patent rights, of any party, and treat Chinese and foreign parties equally in the trial process. Foreign 

parties are able to defend their legitimate rights and interests through litigation in Chinese courts.  

Recent examples of foreign plaintiffs prevailing in intellectual property disputes include Michael 

Jordan v. Qiaodan Sports Company, for name right dispute, Lego v. Lepin for copyright dispute, 

and Jaguar Land Rover v. Jiangling for design patent dispute. Among them, the Judgement of the 

Jaguar case was highly recognized by the plaintiff Jaguar Land Rover, and more than 30 foreign 

media such as The Guardian (UK), Reuters (UK), Financial Times (UK), Voice of America, Wall 

Street Journal, etc. also reported on the case and spoke highly of China’s intellectual property 

                                                 
1 Article 2 of the Several Provisions of Supreme People’s Court on Issues Relating to Laws Applicable for Trial of 
Patent Dispute Cases 
2 Rules of Supreme People’s Court on Jurisdiction of Beijing, Shanghai and Guangzhou Intellectual Property Courts 
3 Article 1 of the Regulation of the Supreme People’s Court on Several Issues Concerning Intellectual Property Court 
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protection4. Similarly, the judgement of the Lego case was also highly recognized by Lego. Mr. 

Niels B. Christiansen, CEO of the Lego Group, commented on the court’s judgement that, “we 

welcome the court’s decision. We believe the decision has sufficient factual and legal basis and 

clearly demonstrates the determination of the relevant Chinese government authorities to 

continuously protect intellectual property rights and create a favorable business environment for all 

companies doing business in China.” 5 

8. In China, a Chinese plaintiff does not win as a matter of course because the defendant 

is a foreigner. In Hytera v. Motorola for monopoly dispute, which is quite well-known, the Beijing 

Intellectual Property Court ruled in its first instance judgement that although Motorola had a 

dominant position in part of the relevant market claimed by the plaintiff, Motorola did not conduct 

an abusive act, and the court finally dismissed all of the plaintiff’s claims.6 Moreover, China is 

gradually become a preferred jurisdiction for foreign parties to resolve their disputes. For example, 

in a series of disputes between Apple and Qualcomm over the licensing of standard-essential patents 

(SEPs), Apple chose to file a lawsuit against Qualcomm in China, claiming that Qualcomm had 

abused its dominant market position and violated its FRAND obligations.7 

9. Chinese courts have routinely adjudicated disputes related to SEPs and currently a 

few Chinese courts have accepted to determine the global royalty rates for SEPs. For example, the 

Intermediate People’s Court of Shenzhen accepted the lawsuit filed by OPPO against Sharp over 

the global licensing terms (including but not limited to royalty rates) of all Wi-Fi, 3G and 4G SEPs 

held by Sharp for all OPPO’s smart terminal products. Facing the jurisdictional objection filed by 

Sharp, for the first time, the court expressed the willingness of Chinese courts to decide the global 

royalty rates in its ruling 8 . The Intermediate People’s Court of Shenzhen believed that the 

determination of global royalty rates by the court can facilitate the overall effectiveness, 
                                                 
4 Jaguar Land Rover wins legal battle over Chinese copycats, see https://www ft.com/content/d27ce564-4c9d-11e9-
bbc9-6917dce3dc62 
5 See https://mp.weixin.qq.com/s/DMD8Xp3_VfhUP0Pt8kDBFg 
6 (2017) Jing 73 Min Chu 1671 Civil Judgement 
7 (2017) Jing 73 Min Chu 47 Civil Ruling 
8 (2020) Yue 03 Min Chu 689 Civil Ruling 
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fundamentally resolve the disputes between two parties, avoid the repeated litigations in different 

countries and therefore is in accordance with the nature of FRAND principles. In addition, the 

Intermediate People’s Court of Wuhan accepted the lawsuit filed by Xiaomi against InterDigital 

relating to the determination of global royalty rates and believed that “adjudication of global royalty 

rates can resolve the problem of choosing and determining the scope of licensing between two 

parties, save the licensing cost, reduce litigation exhaustion and therefore is extremely 

reasonable.”9  

10. In the civil litigation procedure of hearing SEP disputes, the parties’ litigious rights 

can be fully safeguarded, which include but are not limited to the rights of hiring lawyers, making 

defensive arguments, hiring experts to testify before the court and submitting evidence, opinion and 

applications. Chinese courts accept various formalities of evidence, including the statements of 

parties, documentary evidence, physical evidence, audio-visual materials, electronic data, witness 

testimony, expert opinions and inquest records. Evidence shall be presented and cross-examined by 

the parties before the court10. In SEP cases, the typical evidence includes evidence of patent 

infringement, technical experts’ opinions on the validity of patents and whether patents are infringed, 

technical experts’ necessity analysis on whether the involved patents are SEPs, economists’ 

economic analysis on the FRAND rates and the licensing agreements in history. In addition, the 

courts in China have set up a well-established system of confidentiality. Regarding the evidence 

involving business secrets of parties, the parties can apply to the court to keep it confidential. 

Regarding the special evidence that shall be kept confidential to the other party, the parties apply to 

the court to have it viewed only by the attorneys of the parties. These procedural mechanisms can 

protect the business secrets of the parties. 

11. China adopts a two-tier trial system, in which the first instance judgment can be 

appealed once. The court of first instance for standard-essential patent cases is usually the 

Intermediate People’s Court with jurisdiction over the patent case, and the court of second instance 

                                                 
9  (2020) E 01 Zhi Min Chu 169 Zhi Er Civil Ruling 
10  Article 63 and 68 of Civil Procedure Law of the People’s Republic of China 
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is the Supreme People’s Court. This means that if the Wuhan Intermediate People’s Court issues a 

judgment of first instance, the judgment does not take effect immediately and any party may appeal 

to the Supreme People’s Court within the appeal period, where the Supreme People’s Court will 

conduct a full hearing on the determination of facts, application of law and procedural issues of the 

case and issue a second instance judgment. Once the effective judgment is made, it means that the 

standard essential patent license terms and conditions determined by the judgment are legally 

binding on the parties. 

Wuhan Litigation 

12. I have reviewed the civil complaint filed by Samsung Electronics Co., Ltd., 

Samsung (China) Investment Co., Ltd., and Samsung (China) Investment Co., Ltd.’s Wuhan 

Branch to Wuhan Intermediate People’s Court on December 7, 2020, and I understand that 

Samsung requested the court to: determine the global licensing terms, including the royalty rates 

applicable for Plaintiffs’ communication products in accordance with “Fair, Reasonable and Non-

discriminatory” principle for the licensing of all the 4G and 5G standard essential patents held or 

controlled by the Defendant and its subsidiaries; and to order Defendants to bear the litigation 

costs and the just and proper expenses incurred by Plaintiffs as a result of protecting its rights in 

these proceedings, which tentatively calculated are RMB 10 million. 

13. According to the provisions of the Civil Procedure Law on service, the plaintiff's 

complaint, evidence, court summons and other litigation documents shall be served on the defendant 

by the people’s court11. According to my years of judicial experience, under the Chinese civil 

litigation system, the plaintiff is not obliged to notify the defendant of the fact of prosecution, nor is 

the plaintiff obliged to provide the defendant with the complaint and evidence it submitted.  Even if 

the plaintiff chooses to notify the defendant, such notification has no procedural significance under 

Chinese law and does not constitute service under Chinese law, because service under Chinese 

litigation law belongs to the authority of the court. Therefore, in practice, as far as I understand, it 
                                                 
11 According to Article 267 of the Civil Procedural Law, “Service of litigation documents by People's Courts on litigants 
without residence in the People's Republic of China may adopt the following methods…”, ONLY People’s Courts in 
China could exercise the right to serve court papers to the litigants. 
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is not a common for the plaintiff to take the initiative to notify the defendant of the fact of lawsuit 

after filing a lawsuit. This procedure extends to other court filings as well, where generally speaking, 

any documents submitted to the court by both parties involved in the whole civil procedure are 

firstly examined by the court, and the court decides whether it is necessary to forward to the other 

party. In foreign-related civil proceedings, Chinese courts may use a variety of methods to serve 

parties who do not have domicile in the territory of the People's Republic of China, including but 

not limited to service by convention, diplomatic service, service by mail, service by fax or email, 

and service by public announcement12. 

14. I understand that Samsung Electronics notified Ericsson of the Wuhan lawsuit on 

December 17, 2020. I believe that Samsung’s notice in Wuhan lawsuit is consistent with the 

common practice under civil proceedings in China, where Samsung may choose to notify or not, or 

may choose to notify the other party of the lawsuit at any point in time. It is in line with the common 

practice of Chinese litigation. 

Antisuit Injunction 

15. I have read the Behavior Preservation Application and Supplemental Statement on 

Behavior Preservation Application which were submitted to the Wuhan Intermediate People’s Court 

by Samsung Electronics Co., Ltd., Samsung (China) Investment Co., Ltd., and Samsung (China) 

                                                 
12 According to Article 267 of Civil Procedure Law, “Service of litigation documents by People's Courts on litigants 
without residence in the People's Republic of China may adopt the following methods: 

(1) Served pursuant to the methods stipulated in an international treaty between the country of the party being served 
and the People's Republic of China or an international treaty for which the country of the party being served and the 
People's Republic of China are both participants; (2) Served through diplomatic channels; (3) Where the party being 
served is of Chinese nationality, the People's Court may entrust the embassy or consulate of the People's Republic of 
China based in the country where the party being served resides to serve on behalf; (4) Served on the agent ad litem 
entrusted by the party being served who has the right to receive service of documents on its behalf; (5) Served on the 
representative organisation established in the People's Republic of China by the party being served or the branch or 
business agent of the party being served which has the right to receive service of documents; (6) Where the laws of the 
country where the party being served resides permit service of documents by mail, the documents may be served by 
mail; upon expiry of a three-month period from the date of mailing and the acknowledgement of service is not being 
returned, but the documents may be deemed served based on the circumstances, the documents shall be deemed served 
on the date of expiry of the period; (7) Served via a method for which receipt by the party being served can be confirmed 
such as facsimile, email, etc.; and (8) Where the documents cannot be served via the aforesaid methods, the documents 
shall be served by way of a public announcement, and shall be deemed served upon expiry of a three-month period from 
the date of public announcement.” 
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Investment Co., Ltd.’s Wuhan Branch on December 14, 2020 and December 22, 2020 respectively 

and the (2020) E 01 Zhi Min Chu 743 Civil Ruling issued by the Wuhan Intermediate People’s 

Court on December 25, 2020. 

16. The anti-suit injunction system involved in this case is a type of behavior 

preservation measure in China. The Article 100 of the Civil Procedure Law stipulates: “For cases 

in which the action of a party to the lawsuit or any other reason causes difficulty in enforcement of 

a judgment or causes other harm to the litigants, a People’s Court may, pursuant to an application 

by a counterparty litigant, rule on preservation of its property or order the counterparty to undertake 

certain acts or prohibit the counterparty to undertake certain acts; where the litigants do not make 

an application, a People’s Court may rule that preservation measures be adopted where necessary.” 

On August 28, 2020, the Supreme People’s Court issued the first behavior preservation ruling with 

the nature of anti-suit injunction in China in Huawei v. Conversant13. According to the above-

mentioned provision and case, the purpose of the anti-suit injunction system is to prevent the 

respondent’s extraterritorial conduct that may interfere with the trial of cases in the Chinese courts 

or make it difficult to enforce the judgments issued by the Chinese courts. 

17. I noticed that Samsung provided Wuhan Intermediate People’s Court with a deposit 

guarantee of RMB 50 million in the process of applying for an anti-suit injunction to cover any 

potential initial losses that may be caused to Ericsson by adopting the behavior preservation 

measures, and has made a written commitment to Wuhan Intermediate People’s Court that during 

the period of Ericsson’s compliance with the Behavior Preservation Ruling, it is willing to continue 

to increase the amount of guarantee per the request of the Court at the standard of US$7.5 million 

on a monthly basis which shows Samsung’s good faith in providing full guarantees and its sincere 

willingness to resolve disputes through the Wuhan litigation. 

18. In addition, I also noticed that Samsung did not notify Ericsson when submitting the 

behavior preservation application; and the Wuhan Intermediate People’s Court did not hear 

                                                 
13 (2019) Supreme Court Zhi Min Zhong No. 732, 733, 734 Zhi Yi Civil Ruling  
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Ericsson’s opinions before the issuance of the Behavior Preservation Ruling. According to the 

relevant provisions of Chinese civil litigations, when the situation is urgent or the inquiry of the 

respondent may affect the preservation measures, both Samsung’s and the people’s court’s actions 

are consistent with and in compliance with the procedures of Chinese proceedings.14 This is likewise 

easy to understand. By way of example, if the applicant notifies the respondent while submitting the 

application for behavior preservation, the respondent is likely to take some other actions to impede 

the review of the application for behavior preservation by the Chinese courts. 

19. Moreover, I noticed that Ericsson apparently complained about the Behavior 

Preservation Ruling issued by Wuhan Intermediate People’s Court on December 25. However, there 

is nothing unusual for Wuhan Intermediate People’s Court to issue the ruling on this day. Christmas 

is not a legal holiday in China and December 25 of 2020 is a Friday, which is no different from a 

normal working day for Chinese courts. Given that Samsung sent its Credit Certificate and 

Commitment Letter for the behavior preservation to Wuhan Intermediate People’s Court on 

December 23, which, for the Chinese court, means that Samsung completed the guarantee 

procedures on December 23, it is completely normal for Wuhan Intermediate People’s Court to 

make a behavior preservation ruling within 48 hours, that is, on December 25, and it is also in line 

with Article 100 of the Civil Procedure Law. 

20. However, this will not affect the legal rights and interests of the respondent. If the 

respondent disagrees with the preservation ruling, as set forth in the Behavior Preservation Ruling, 

the respondent can fully protect its legitimate rights and interests by applying for a reconsideration 

to the people’s court that issued the ruling within five days upon receipt of the ruling. The people's 

court shall review the application within ten days after receiving the reconsideration application. If 

the ruling is correct, the party’s application shall be rejected; if the ruling is improper, the original 

ruling shall be revised or revoked.15 During the reconsideration procedures, the parties can submit 

                                                 
14 Article 5 of the Provisions of the Supreme People's Court on Several Issues Concerning the Application of Law in 
Reviewing the Injunction Cases involving Intellectual Property Disputes 
15 Article 171 of the Interpretation of the Supreme People's Court on the Application of the Civil Procedure Law of the 
People's Republic of China 
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evidence and hire lawyers to make arguments for them. The court usually holds a hearing, organizes 

the evidence production and cross-examination, and hears the opinions from both parties. For 

instance, in Huawei v. Conversant, Conversant filed the reconsideration application on September 

2, 2020 to the SPC and a hearing was held on September 4, 2020, the attorneys for both parties 

attended the hearing16. In Xiaomi v. Interdigital, InterDigital filed the reconsideration application to 

Wuhan Court a few days after the ASI ruling was issued on September 23, 2020 (the reconsideration 

ruling does not mention the specific date of the application) and a hearing was held on October 16, 

2020, the attorneys for both parties attended the hearing, during which Interdigital submitted 17 

copies of evidence and the Court provided Xiaomi’s previous ASI application and evidence 

accordingly to InterDigital.17  

21. In summary, I believe that Samsung’s application for behavior preservation complies 

with Article 100 of the Civil Procedure Law and the Provisions of the Supreme People's Court on 

Several Issues Concerning the Application of Law in Reviewing the Injunction Cases involving 

Intellectual Property Disputes.  

22. I attached my curriculum vitae in English in the Exhibit. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. Executed on January 1, 2021, in Shanghai, P.R. China. 

 

 
Signature 
Declarant:  KONG Xiangjun 

 
 
 
  

                                                 
16 (2019) Zui Gao Fa Zhi Min Zhong 732, 733, 734 Zhi Er Civil Ruling 
17 (2020) E 01 Zhi Min Chu 169 Zhi Er Civil Ruling 
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Exhibit 
 
CV of Prof. Kong Xiangjun 

KONG Xiangjun, Dean of KoGuan School of Law, Chair Professor of Shanghai Jiao 

Tong University, Dean of the Intellectual Property and Competition Law Academy, 

doctoral supervisor. He was selected as one of the fifth China National Top Ten 

Outstanding Young Jurists, the third China Outstanding Humanities and Social 

Scientists and “Top 50 World’s Most Influential Persons in IP” for three times. He 

was a member of the Judicial Committee of the Supreme People’s Court, Chief Judge 

of the Supreme People’s Court IPR Tribunal, the Deputy Secretary of Sichuan 

Commission for Politics and Law and the Vice Chief Judge of the First Circuit Court 

of the Supreme People’s Court. He acted as a member of Expert Database of the CPC 

Central Committee Organization Department, Vice President of China Intellectual 

Property Law Research Association and Vice President of the China Branch of 

International Intellectual Property Protection Association, senior researcher of 

Competition Law Research Center at Peking University and also a part-time professor, 

doctoral supervisor and post-doctoral co-supervisor at Renmin University of China 

and other universities. 

ACADEMIC ACHIEVEMENTS 

Books 

Commentary on Chinese Entertainment Law Cases, Law Press 2020 

New Principles of Anti-Unfair Competition Law, Law Press 2019 

Philosophy of Justice, China Legal Publishing House 2017 

Legal interpretation and application method, China Legal Publishing House 

2017 

Judges on How they Decide, China Legal Publishing House 2017 
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Legal Ideas and Juridical Methods of Network Copyright Protection, China 

Legal Publishing House 2015 

Innovation and Upgrading of China's IPR Protection, Law Press 2014 

Innovative Application of Anti-Unfair Competition Law, China Legal 

Publishing House 2014 

New Thinking of Judicial Protection of Intellectual Property - Frontier Issues 

on Intellectual Property Right, China Legal Publishing House 2013 

Fundamental Issues on Application of Intellectual Property Law: Philosophy 

of Justice, Policy of Justice and Juridical Methods, China Legal Publishing House 

2013 

Fundamental Issues on Application of Trademark Law, China Legal 

Publishing House 2012 

Philosophy of Justice and Juridical Methods, the People's Court Press 2010 

Papers 

From Policy Governance to Rule Governance——Current Transformation 

Issues of Intellectual Property Protection in my country，Research on China Market 

Regulation,2020 

Application of “Internet Article” to New Types of Network Service——From 

“Notice-and-Takedown” Rule to “Notice and Taking Necessary Measures”, Journal 

of Political Science and Law，2020 

The New Trend of China Intellectual Property Protection——Review and 

Prospect of China's Intellectual Property Protection in the Past 40 Years, Research 

on China Market Regulation,2018 

Rethinking and Prospects of Intellectual Property Protection in 
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China——Several Thinking Based on System and Idea, Intellectual Property, 2018 

On the Basic Paradigm of Anti-unfair Competition, Jurist, 2018 

On the Attribute and Attribution of the Legal Benefits of Packaging and 

Decoration of Commodity Names——Comment on the Case of "Red Pot Herbal 

Tea", Intellectual Property, 2017 

Innovation on the Basis of Inheritance——Interpretation of the Newly 

Revised Anti-Unfair Competition Law, Research on China Market Regulation,2017 

On the Competition Orientation of Anti-unfair Competition Law, Law Review, 

2017 

On Several Issues Concerning the Amendment of the Anti-Unfair 

Competition Law——Comment on “The People's Republic of China Anti-Unfair 

Competition Law (Revision Draft)”, Oriental Law, 2017 

On the Distinction, Significant and Distinguishing Features of Trademarks, 

Modern Jurisprudence, 2016 

On Systematic Application of Trademark Law – Expansion based on Article 8 

of Trademark Law, Intellectual Property, 2015 

Discussion on Several Issues of Judicial Protection of Intellectual Property in 

China - Rethinking of Judicial Policy and Trend of Intellectual Property Right, 

Intellectual Property, 2015 

Actively Creating "Upgraded Version" of Judicial Protection of Intellectual 

Property in China - New Thinking under Economic Globalization, New Scientific 

and Technological Revolution and Innovation-Driven Development Strategy, 

Intellectual Property, 2013 

Judicial Innovation and Development of Anti-Unfair Competition Law – 

Written for the 20th Anniversary of Anti-Unfair Competition Law, Intellectual 
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Property, 2013 

On Eight Relations of Trademark Judicature in China - In Commemoration of 

the 30th Anniversary of Trademark Law, Intellectual Property, 2012 
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