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]uly 9, 2012

United States International Trade Commission
500 E Street, S.W.
Washington, DC20436

Re: The Innovation Alliance’s Response to the Commission’s Request for Written
Submissions in Certain WirelessCommunication Devices,Portable Music and Data
Processing Devices, Computers and Components Thereof, Inv. No. 337-TA-745.

Dear Secretary Barton:

The Innovation Alliance (“IA”) respectfully submits these comments in response
to the Notice of Commission Decision to Review in Part a Final Initial Determination
Finding a Violation of Section 337; Request for Written Submissions issued by the
United States International Trade Commission in the matter of Certain Wireless
Communication Devices, Portable Music and Data Processing Devices, Computers and
Components Thereof; Inv. No. 337-TA-745, on June 25, 2012 (the “Commission
Request”).

Introduction to IA

The IA is a coalition of companies seeking to enhance America’s innovation
environment by improving the quality of patents and protecting the integrity of the U.S.
patent system. IA represents innovators, patent owners and stakeholders from a diverse
range of industries that believe in the critical importance of maintaining a strong patent
system. Many of IA’s members also manufacture and/or sell products and services that
utilize not only their own patents, but those of third parties as well. IA’s positions on a
strong patent system —on the pro—irmovationand pro-competitive benefits of voluntary
standardization efforts and bilateral negotiation of licenses and cross-licenses among
standardization participants —are not new.

IA’s Response

Requests to the ITC for exclusion orders should be decided based on the facts and
circmnstances of each particular case. Any proposal to automatically deny exclusion
orders on a blanket basis for all holders of standard-essential patents (“SEPs”) who
commit to grant licenses under reasonable and non-discriminatory (“RAND”) terms
would be inconsistent with the public interest. In this regard, IA is concerned that the



FTC‘s recent Public Interest Statement in ITC Inv. No. 337-TA-745 and similar
submissions from others may overstate the prevalence of patent hold-up, does not
consider factors that may militate in favor of exclusion orders in particular cases, and

undqrmines the incentive scheme created by patent law and provisions such as Section337.

Indeed, far from supporting a blanket prohibition on exclusion orders as a remedy
for infiingement of an SEP, the Statement’s references to “potential” harm to US
competition and “the possibility of patent hold up” underscore the need to decide requests
for exclusion orders on a case-by-case basis, subject to consideration of the particular
facts and circumstances of each case. The speculative nature of harm identified in the
FTC’s Statement likewise puts into question the arguments by certain voices that the ITC
should, automatically refuse to issue import exclusion orders in cases involving SEPs. In
short, proponents of a categorical rule that would effectively deny owners of SEPs a
remedy in the ITC are asking the Commission to base sweeping changes of the U.S. trade
laws only on the possibility of potential harm, and without any actual evidence of hann to
U.S. consumers.

The misdirected focus of the proposed prohibition of the exclusion order remedy
for SEPs is confirmed by the record compiled by the FTC in connection with its 2011
Patent Standards Workshop, as discussed below. In short, the fundamental underpinning
of the position to limit remedies available in the ITC to SEP owners - i.e., an endemic and
systematic “hold up” problem - was shown to be unsupported. Moreover, the ITC
through its public interest inquiry is equally capable as the federal courts to balance the
interests at stake under the facts and circumstances of each case, and to consider the
relevant public interest factors in such a light.

N0 Evidence of a SystemicPatent Hold-Up Problem

Following publication in 201 l of the FTC Report, the FTC sought public
comment and held the FTC Patents Standards Workshop. According to the evidence the
FTC compiled through these two undertakings, there is no systemic patent hold-up
problem.

In short, the FTC’s own record provides strong evidence that existing laws and
processes have been effective in balancing the interests of diverse stakeholders in high
technology industries so as to stimulate investment across a value chain -- from basic
research, to product development and manufacturing.2 The record also demonstrates

1 IA member company representatives were pleased to participate in the FTC ’s hearings resulting
in the March 201 l “Evolving IP Marketplace” report (the “FTC Report”) and the June 2O| I Standards
Patents workshop (the “FTC Workshop"). The IA also submitted written views to the FTC in connection
with these public events.

1 IA agrees with Professors Epstein, Kieff and Spulber that patent law is designed not merely to motivate
innovation, but also to provide the legal rights, remedies and incentives necessary to spur the formation of
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generally that standardization activity under existing law has contributed to robust
competition, diversification of business models and product offerings, and job creation,
while also bringing consumers the benefits of innovative technologies and services at
continually lower prices. Indeed, numerous commentators, including standard setting
organizations (SSOs), academics, industry analysts, licensors, and other stakeholders
expressed strong views that hold-up is not a significant or widespread problem in the
market:

0 The Alliance for Teleconmiunications Industry Solutions (“ATIS”) reports that it
“has not experienced the hold-up problem, nor has any such problem impeded in
any way ATIS’ standards development efforts”.3

v TIA reports that it “has never received any complaints regarding such ‘patent
hold-up,‘” and “believes that the FTC is presuming that ‘patent hold-up’ is a
widespread and fundamental problem, without considering the practical
experiences of SSOs such as TIA”.4

0 The American National Standards Institute (“ANSI”) reported that “for only a
relatively small number [of standards] have questions ever been formally raised
regarding the ANSI Patent Policy, including issues relating to improper ‘hold
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0 Professor Jay Kean of the University of Illinois law school finds that “there is
little or no empirical evidence indicating that there is a significant problem with
patent ‘hold-up.’”6

Q Cellular industry analyst Keith Mallinson contends that “there has been no
evidence of ‘windfall gains’ to patent owners impeding the adoption of any
teclmology-based standard.”7 Indeed, Mallinson shows that in the cellular
industry, implementers and carriers already reap the overwhelming majority of
profits generated by the products enabled by the licensed IP.3

0 Microsoft, a frequent patent defendant as well as plaintiff, also sees “little
evidence that ‘patent hold-up’ in the standards context is a real problem.”9

the whole network ofprivate relationships required to bring an invention all the way from conception to the
consumer. See Epstein et al. (Aug. 5, 2011) at 5-7.

3 Id. Comments of Alliance for Telecommunications Industry Solutions (ATIS) (June 14, 201 1) at 1.
4Id Comments of Telecommunications Industry Association (TIA) (lune I4, 201 l) at 4.
5 Id. Comments of American National Standards Institute (ANSI) (June IO,201 l), submission l, at I2.
6 Id. Comments of Professor Jay P. Kesan (June l4, 201 l) at 2.
7Id. Comments of Keith Mallinson (June 12, 2011) at 8.
8S'ee id. at |9-2|.
9Id. Comments of Microsoft (June 14, 201 1) at I6.
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0 SAP states that it has participated in over l0O SSOs and has never accused a
company or been accused of patent hold-up.m

I Citing cellular market statistics, Epstein et al. conclude that “the success on the
ground bears out the theoretical insight that hold-ups are not a serious threat to
collaboration over and around standards?“

There Should be No Presumption that Hold-UpExists Generally or in Particular Cases

The evidence to date including the FTC’s own record is insufficient to warrant a
presumption that owners of SEPs are breaching their RAND commitments in every
instance, or that a public interest need exists to limit existing remedies available to SEP
owners on a blanket basis. A licensor’s success depends on the success of its licensees.
In addition, since innovators who participate in standard-setting often repeatedly
contribute their technologies to a standard, a patentee that has failed to comply with its
RAND commitment risks the exclusion of its technological solutions from future
standards. Patentees also wish to avoid the expense and uncertainty of litigation. These
incentives encourage negotiation which has been the preferred mechanism under most
SSO policies for establishing license terms. Under a no-exclusion-order policy (and
analogously a no-injunction policy), however, the implementcr has little incentive to
bargain in good faith because by litigating it can avoid paying royalties until at least the
litigation is over, if not longer. The result would be more and longer litigation, with the
inefficiency that litigation entails, and an unjustified shift in bargaining power from
patent holders to implementers that would destroy the balance established by Congress in
the patent system.

A no-exclusion-order (and analogously no-injunction) rule for SEPs/RAND
obligated patents would also create a perverse incentive: innovators who participate in
SDOs (and give RAND commitments) would have fewer rights than innovators that do
not participate. The predictable result would be that fewer innovators would participate in
SDOs with such IPR rules (or make RAND commitments if they do participate) or
engage in R&D for technologies that may be standardized. Reduced participation in
SDOs or reduced funding of R&D would likely result in delay, technologically inferior
standards, and reduced information about patents implicated by standards. Refusals to
make RAND commitments would similarly lead to delay and technologically inferior

'0 Naomi Abe Voetgli, SAP, Tr. at 20-21 (stating that SAP has participated in over 100 SSOs and has never
accused a company or been accused of patent hold-up);
H Id. (“Epstein et al.”) (Aug. 5, 201 1) at l4; see also Comments ofAssociati0n for Competitive
Technology (Aug. 5, 20] 1) at 2 (explaining that its members, small businesses, “are not convinced that
there is a Wide-spread patent hold-up problem”); Comments of lnterDigital (Aug. 5, 20l 1) at 2 (“Based on
our firsthand experience participating in industry standards, we do not believe that the current policies and
practices of the various standards organizations in the wireless industry lead to unreasonably high prices to
consumers, or otherwise result in market disto1'tion.”);Comments of U.S. Chamber of Commerce (Aug. 5.
2011) at 8 (“[E]mpirical evidence supporting a concern with a widespread risk of holdup is lacking”); Amy
Maraseo, Microsoft, Tr. at 23-24 (stating that litigation between patent holders and licensees is not
necessarily evidence ofhold—up);Jorge Contreras, Washington University in St. Louis School of Law, Tr.
at 26-27 (agreeing that hold-up is “not happening that much”).
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standards as SD05 would attempt to “design out” the technologies of companies that
refuse to make RAND commitments. The results of a restrictive rulc could be more and
longer litigation, lack of deterrents for implementers to negotiate licenses or settlements,
and the erosion of the existing balance of interests among the various stakeholders.

For all these reasons, the ITC should not adopt a rule or practice that
systematically denies exclusion orders in favor of owners of SEPs based on a
presumption of hold—upor any other presumption. Rather, the ITC should consider the
propriety of such orders under the particular facts and circumstances of the case.

Sincerely,

Brian Pomper
Executive Director
The Innovation Alliance
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